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For thk Kfa ond ('mt imt. 

Docket No. 74-11 52. 

Tn thk Matter 
of 

The I’etition for Arl)ifration between F'air Wind 
Maritime Corporation, as Dwner of the S.S. 
Tsabena. 

PetHioner-A ppeUee, 

ami 

Transwori.p Maritime Corporation, 

liespondent- Appellant. 

BKIEF FOR APPELLEE. 

Slalenient of the iRsiieR. 

1. Has the appellant waived the defense of insuflficieney 
of service of process liy failing to raise it in the pro- 
ceedings in the District Court? 

2. There being no issue as to the making of the arbi- 
tration agreement or the appellant’s failure to comply 
therewith, was the District Court required to compel 
the appellant to proceed to arbitration? 

3. Is the appellee entitled to an award of damages 
and double costs because the appeal is frivolous? 
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Statement of the Case. 

Tlu“ petition to compel arl)itration was brought by a 
sliipov. ner (appellee) against a charterer (appellant), to 
nrl)itratp certain dispufes under a charter jtarty dated 
at New \ork, June 14, 1972 (13a-14a). A notification of 
tile shipowner’s appointment of an arbitrator and de- 
mand for arbitration was sent by certified mail to the 
charterer's agent in New York on June 7. 1})73 (19a), Al- 
though in its main brief the charterer raises the question 
of whether or when the demand was ever received, the 
fact is that the demand prompted a telephone call from 
the charterer’s Xew York attorneys to the shipowner’s 
attorneys, in which charterer’s attorneys declined lia- 
bility and refused to appoint an arbitrator (4a, 17a-18a). 
Moreover, the charterer has made the blatantly erroneous 
statement that the shipowner filed the petition without 
waiting for an answer to its letter of June 7, 1973. Al- 
though it was not part of the record in the District 
('ourt, this first reference by charterer to the allegedly 
hasty anti ine(|uitable conduct of the shipowner, requires 
that the court's atttmtion be directed to a letter dated 
June 13, 1973, from the charterer’s agent to the ship- 
owner's attorney, in which all liability for tbe loss of the 
Isabella was denied. A copy of the letter is annexed to 
this brief, t’harterer’s claim that the filing of the peti- 
tion on June 19. 1973, was precipitous is ill-founded and 
misleading. 

A notice of hearing on the petition was served upon 
the charterer’s New York agent on June 22. 1973. Chart- 
erer states that the record is “barren” of any evidence 
that the petition was served as required, overlooking 
the admission of personal delivery which is endorsed on 
the back of the petition. Charterer also claims that it 
has been deprived of an opportunity to answer the peti- 
tion, entirely misconstruing the application of 9 U.S.C. 
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wliich reiluires only live days notice of the petition 
for an order compelling arbitration. Of course, the 
procedure in this r«'spect is governed by the Arbitration 
Act, and not by the Federal Rules concerning suniinons 
and complaint in ordinary actions. F.R.C'iv.P. Rule 
<Sl(a)(3). In fact, the hearing was noticed for July 1). 
l!)73, giving charterer .seventeen days notice. The .ship- 
owner granted an additional two-w'eek adjournment at 
charterer’s re(iue8t. A review of the record shows that 
all of the defenses which the charterer claims it would 
have raised in answer to the petition were indeed raised 
in its opposition and its motion to “alter or amend” the 
District Court's first decision. 

Never has the charterer disputed the making of the 
agreement to arbitrate. However, in its initial opposi- 
tion, it took the position that the legal issues were so 
simple and manifestly in charterer’s favor that no arbi- 
tration was r(M|uired (i)a-lla). AVhen the District Court 
decided to com])el the arbitration, the charterer moved 
to “amend or alter" the decision, completely reversing 
its position by maintaining that “the legal <|nestions in- 
volved are of such a complicated nature that they shotdd 
not be left to the decision of ‘commercial men’ but slumld 
be decided l>y a court of law in a <lnly constituted jury 
trial” (21n), overlooking the fact that jury trials are 
not available in adtniralty actions genei'ally. 

Tt is res])ectfully submitted that every tacti<‘ em- 
])loyed by charterer has ha<l as its sole purpose the 
delaying of arbitration. When the petition to cotnpel ar- 
bitration was granted on August .30, 1973, without opinion 
because of the fundamental rules governing the mat- 
ters at issue, and after the shipowner had presented 
an order for settlement, charterer filed a motion on Sep- 
tember 2.'), 1973, to “alter or amend” the decision, re- 
((uesting the court to exercise its “discretion” to nullify 
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tin* arhitratiou clause and to liold in abeyence the sigii- 
ing of the order compelling arbitration. Tt is noteworthy 
that tliis oddly (hmoniinated motion was essentially an 
ai)plication for a reargument and was filed long after 
the permissible ten-day period under ride !»(m) of the 
gejieral rules of the District t'oiirt. When the District 
t oiirt denied the motion to amend by an ojiinion dated 
Xovemher 27. charterer again move<l for a stay 

ol tlie signing of an order effectuating the decision, 
on the assertion that time was ni'eded to decide whether 
to appeal, notwithstanding tin* basic principle that the 
time for charterer to file its notice rif appeal would not 

begin to run until (*ntry of the ordei* (*ffectuating the 

court s memoranilum decision, d'he oi’dei’ was signed 
on Deceml)(“i' 17. 1!)7.‘^. and charterer thereafter waited 
nearly the entire ])ermissihle .‘10 days until .lanuary lb, 
in74. before filing its notice of appeal. The record on 
appeal was filed on February 1, l!)74, and the charterer’s 
brief was S(>rved precisely 40 days later on March 13. 
1JD4. Tt is rc'spectfnlly submitted that the obvious 
delays and tin* spurious bases of chart(*r(*r’s motion and 
ajipeal make this an appropriate case wherein the .ship- 
owner is entith*d to damages and double costs under 28 

l'.S.(’. '§1912 and Huh* 38 of the T’ederal ITules of Ap- 

pellati* Procedure. 

AKGl'MENT. 

POINT I. 

Charterer has waived the defense of insufficiency of 
service of process. 

Charterer’s contention that it has not waived the de- 
fense of lack of proper service, which defense is raised 
for the first time on this appeal, seems to be predi- 
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calcd on tin- arffiiniont tliat no responsive pleading was 
served or Rule 12 motion made in the District Court. 
However, the Federal Arbitration Act and the Federal 
Rules of Civil Procedure jirovide for no responsive plead- 
ing to a jictition to compel arbitration other than the 
atlidavits in opposition thereto. Having made a general 
appearance in the court below, indeed having made two 
attemj)ts to defeat arbitration, without mention of the 
jurisdictional issue, charterer is now ])reclude<l from as- 
serting that defense. Grccuuich Marine I nr. r. S.S. 
Alexandra, 225 F. Suj)p. <171. 1175 (S.D.X.Y. I!in4), alT’d 
:W F. 2d !)()! {2d Cir. Ifi65). 

In any event, personal jurisdiction has in fact he(*n 
obtained by ])ersonal delivery of the ])etition and notice 
of hearing u))on cliarterer's Xew York agent, who had 
e.xecuted the charter party on the charterer's behalf. As 
this court held in I’iclorii Tran.'tpnrt Inc. r. Comisaria 
General de Ahaxtecitnirntos i/ Transportes, niKi F. 2d 5.54. 
5(!4 (2d Cii‘. lfl(14). the charterer has consented to the 
jurisdiction of the District Court by agreeing to arbi- 
trate in X'ew York. Fnder such circumstances “the sob' 
function of process in this cas(* was * * * to notify the 
appellant that proceedings hail commenced. This func- 
tion was certainly performed.” To the same effect is 
Trade and Tratu^pnrf Inc. r. Directorate General of 
('ommerce. Saif/on, 510 F. Snpp. 415 (S.D.X.Y. lOfiO). 
wherein service of the petition and notice of hearing 
upon a charterer’s Xew York agent was deemed suf- 
ficient. 
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POINT II. 

There ie no issue concerning the making of the 
arbitration agreement or the refusal to comply there- 
with. The District Court was required to grant the 
petition. 

( Imrterer lias admitted the making of the charter 
party containing the arbitration agreement (9a). In a 
telephone conver.sation between counsel, arbitration was 
refus«>d (4a. 17a-18a). The opposition to tlie petition 
on grounds which juuportedly go to the merits of the 
underlying di.spute further evincc's the intention not to 
eomply with the arbitration agreement. 1’lierefore, as 
found by District .Tudge Pierce, tlu're is no issue as to 
the making of the agreement or the charterer’s non- 
compliance therewith. Section 4 of the I’ederal Arbitra- 
tion Act. 9 I .S.C. ;4. provides in fiertinent part: 

“ I lie cimrt shall hear tin* parti(*s. and upon be- 
ing satislied that the making of the agreement for 
arbitration or the failure to comjily therewith is 
not in issue, the court .s/m// make an order direct- 
ing the jiarties to proceed to arbitration in ac- 

cordance with the terms of the agreement." (Ital- 
ics supplied.) 

Since the chartei'cr raised no i>sm' of fact concerning 
the makimr of the jigreement and there could he no is- 
sue as to tlu' refusal to comply therewith, there was 

no necessity for a hearing on any issues of fact. The 
court properly exercised its lim ed function in granting 
the petition. Prima Paint Cor; r. Ftfxal <f ('onlclin, .ISM 
r. S. .89.'). 404 (1997). 

As the basis of its appeal, the charterer asserts that 
the dis])ute to be arbitrated is a frivolous one, emjiloy- 
ing a rather novel method of legal reasoning in arguing 
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that its rest^anrii was iinahlt^ to rovoal any east* in wliich 
a charterer was found liable for tht loss of a vessel. nn<l 
further citing some cases discussing charter party 
rights and liabilities generally. Tt need hardly be said 
that the shipowner considers its claim meritorious. How- 
ever, this court is not the proper forum to argue th(‘ 
merits, which the parties have agreed to submit to arbi- 
tration. 

In Vnited Steelworkers of Awerica r. American Manu- 
facturinff Com/, ana, .‘ICn V. S. .'itH (ItlfiO). tin* District 
Court had denied a j)efition to compel arbitration, in ('f- 
fect granting summary judgment on the merits. The 
Court of Apjteals aflirmed on the grounds that the grie\- 
ance sought to be arbitrated was frivolous. The T'^nited 
States Supreme Court tawersed. holding: 

"I'he function of the court is \ery limited wlu'n 
the parties have agreed to submit all (piestions 
of contract intiupretation to the arbitrator. Tt 
is confined to ascertaining whether the party seek- 
ing arbitration is making a claim which on its 
face is governed by the contract. 'W’Tiether the 
moving ])arty is right or wrong is a question of 
contract interjiretation for the arbitrator. Tn 
these circumstances the moving party .should not 
be deprived of the arbitrator’s judgment, when it 
was his judgment and all that it connotes that 
was bargained for. 

“The courts, therefore, have no business weigh- 
ing the merits of the grievance, considering 
whether there is eipiity in a particular claim, or 
determining whether there is particular language 
in the written instrument which will support the 
claim. The agreement is to submit all grievances 
to arbitration, not merely those which the court 
will deem meritorious.” .163 F. S. at 567-8. 

Tn T’oint TT of its brief, at page 11. charterer makes 
the rather strange statement that the federal arbitra- 
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tion statute “is identical" with tlie N<*\v Yoi'k arbitration 
statute, and cites hUernotioHal Ass'n af ^locliinists v. 
(’utler-Hammer, Inc.. 271 App. Div. 917 (App. Div., 1st 
l)ejit. 1947). affVl 297 Y. .")19 (1947), and other New 
^ ork cases to the elfect tliat a court may decline to I'e- 
fer a frivolous claim to arbitration. Patently, the stat- 
utes are not identical. However, tin* shipowner may 
safely concede the similarity of tlie function of tlie state 
and Federal courts concerninir alletredly frivolou.s dis- 
]»utes. The charterer obviously lias not read the New 
York Statute, because: 

"* * ** the so called ( 'utb“r-l lanuiier doctrine 
has been overriilecl liy (’IM.R 7r)()l (formerly Civ. 
Prac. Act. 1448-a). Under this jirovision. the 
court may not consider ‘whethei’ the claim with re- 
s])ect to which arbitration is souf^ht is tenable, 
or otherwise pass upon the merits of tie dispute.’” 
Matter of Witalca ('nn.of ruction Co., 17 X. Y. 2d 
Pt.'i. 204 (19n(5). 


POINT III. 

This appeal is frivolous and the shipowner is entitled 
to danui^es and double costs. 

'I'he mcaniuir I'f the Fe<Ieral Arbitration .\ct is j lain 
arnl the jmrpost* cb-ar. as declared by the Supreme Court 
iji Vrimn Point ('or/i. r. Fton/t ((■ ('oulHu. su},ra, at 404: 

“* * * a fed(*ral court may consider only is- 
sues relating to the making and performance of 
the agreement to arbitrate. In so concluding, we 
not only honor the plain meaning of the statute, 
but also the unmistakably clear congressional pur- 
pose that the arbitration procedure, w'hen selected 
liy the parties to a contract, be speedy and not 
subject to delay and obstruction in the courts.” 
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Not only lias the charterer frustrated tlie very pur- 
pose of the law and the arbitration contract. Chatham 
Shippinff ('(). r. Fertex Steamsthip Carp., 3,o2 F. 2d 291 
(2(1 Cir. 191)5). it has done so in reliance upon arguments 
Avhich are patently contrary to settled principles of law 
and upon inconsisi.-nt factual statements and h'cal 
theories. 

In its initial opposition to the ])etition. charteri'r iu 
effect re(|uested a summary Judgment on tlu' merits be- 
cause certain pro forma charter clauses allegedly were 
clear and simple in releasing charterer fiom liability. 
On its motion to alter the District Court’s first decision, 
charterer reversed itself by asking the District Court to 
exercise a discretion to abrogate tlu' arbitration agree- 
ment and retain this alleged uniiiuely complex case. Tn- 
de(‘d. charterer demanded a Jury trial, although Jury 
trials are not available in admiralty. In urging tin* 
existence of a discretion in the Di.strict Court to nullify 
the contract of the parties, charterer cited a single nim»- 
tc(>nth century Fnglisb (b'cision, notwithstanding the (‘x- 
prc ss admonition of this (’ourt of Ap])eals that ‘‘w(' 
should not follow Knglish or other decisions which ha\)‘ 
narrowly construed the terms of arbitration agree- 
ments or arbitration statutes." Kuhikuiidis Stiipjnnrj 
Co. S.A. r. Amtorp Tradinp Corp., 12() F. 2d 978, 98.5 
(2d Cir. 1942). On this appeal, charti'rer again n*- 
verses itself to the jiosition that the underlying dispute 
is so free from complexity as to be frivolous, relying only 
on its own inability to find cas(‘s involving loss of sbijis, 
and citing gimi'ral discussions on charterer rights and 
liabilities. 

C'harterer states tliat there is no evidence in the rec- 
ord of when the shipowner’s arbitration demand was 
ever received, charging the shipowner with haste in filing 
the petition. Yet, charterer must know very well that 
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the demand was received well before the petition was 
filed, since the demand prompted a telephone call by 
charterer’s local attorneys and it was this telephone 
call which prompted the filing of the petition. Charterer 
states that the shipowner did not await an answer to 
its demand letter, in ai)pare!it igjiorance of a letter writ- 
t(‘ii by its own agent to the sliij)owner’s attorneys. 

Cliarterer alleges that a “thorough'' searcli of the rec- 
ord makes no I'evelation as to service of the petition and 
notice of hearing. Vet, an actual search would have 
revealed an admission of service by chart(‘rer’s agent on 
the litigation hack of the notice of hearing. 

Tn the District Court, charterer engaged in the rather 
unorthodox innovation of a motion to “amend or alter” 
a decision, submitting new affidavits and theories not 
l)reviously presented, in contiavention of and beyond the 
permissi))le filing ])eriod stated in local rule !)(m). 

On ap|)ea!, chartei'ei’ raise's issues of se‘r\ ice of the 
])etition ami tin* notice of liearing whicli it had the op- 
portunity to raise below, and in eloing so evinces a mis- 
understanding of the procedure for the enforcement of ar- 
bitration clauses. 

Charterer urges on the one hand that it is unable to 
di.sceru the disjuite to be arbitrated, and on the other 
hand defines the dispute succinctly as one over the lia- 
bility for the loss of the vessel, urging that it is not liable 
therefor on the merits. 

Tn support of its argument that the court may deny 
a petition to arbitrate an allegedly frivolous dispute, and 
in the absence of authority to that effect under fed- 
eral law, charterer brashly and baselessly equates New 
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York and Fwleral Statutes aiul proceed to cite Ne^v 
York caset; whicli are no lonj'cr the law (Point II). 
as would have been revealed by simply reading the 
statute wbicli it relied upon. 

In all, ebarteier's j)osition has been inherently con- 
tradictory and legally unfounded throughout. The only 
result has been an unwarranted obstruction of the ar- 
bitration process on grounds that can only be described 
as frivolous. Tt is provided at Rule 38 of the Federal 
Rules of Appellate Procedure that the ('ourt of Appeals 
may award an appellee its just damages and single or 
double costs if the court determines that an appeal is 
frivolous. 

In In Ihc Matter of the Arbitration between Sovth 
East Atlantic Shippinr/ TAd. and Qarnac Grain Company, 
ilbC F. 2d 18n (2d Cir. Iflfifi), this court awarded dam- 
ages for a frivolous appeal from an order confinning an 
arbitration award, using language applicable to an ar- 
bitration agreement as well: 

“AVe agree that the issues raised by Garnac 
are frivolous; they have been fref|uently resolved 
against litigants cliallenging the j)ropriety of arbi- 
tration awards. AVe look with disfavor on at- 
tempts to have courts, and j)articularly courts of 
appeals, re-examine arbitration awards. Because 
of our narrow statutory scope of review, this is 
the kind of appeal that is least likely to have 
merit, and it is therefore an appropriate instance 
for the invocation of our Rule 26b powers, at least 
where, as here, the inference of an intent to delay 
is plausible.” 

Tt should be pointed out that while Second Circuit Rule 
26b expressly required an intent to delay before dam- 
ages could be imposed, the same is not true of F.R.App.P., 
Rule 38, which only requires that the appeal be frivolous. 
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Section U)12 ol Title 28 specifies that the appellee may 
he compensated for the actual delay, although there is 
no mention of an intent to delay. Tn the instant case, 
the existence of delay is manifest and the intent to delay 
is more than a plausible inference. Here, as in the case 
of O.vcai Gruss (t Sou r. Luiuheruieus Mutual Casualty 
(’o., 422 F. 2d 1278, t28.S (2d Cir. 1970), “• • • the net 
impression we get from tlie record is one of calctilated 
delay and a thrashing ahout hy [charterer! for theories — 
even of diihious or no value — to e\’ade its obligations 
umler its farhitration! contract.” 

Tn the absence ot a final mom-v judgment herein, it is 
respectfully suggested that the measure of the ship- 
owner s just damagt s is a r<‘nsonahle sum for attorneys’ 
lees and dotible costs. f>nly by an award of attorneys’ 
fees and costs will such dilatory tactics as encountered 
lien-in be di.scouraged in the future and the court’s 
docket be freed <^f matters which the parties have agreed 
f'* arbitrate. 


rONCIA SION. 

Tlir decision and order of the District Court should 
he affirmed and the shipowner should be awarded dam- 
ages and double costs. 

Respect fully submitted. 

HEAT.Y & HATLLTE, 
Attorneys for Appellee. 

Niphouxs , 1 . TTkai.y. ,Tr.. 

•Tack A. OaEKNaArM. 

Of Coiinsel. 
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Letter, Dated June 13, 1973, Admiralty Agencies Ltd., 
to Healy & Baillie. 

ADMIRALTY AGKNLTLS Ltd. 

17 Battery Place, Suite 1918 
New York. N. Y. KKm 

Telephone: (212) 344-(M)()0 Telex: 422376 (ITT) 

Cables: Fi.agship Nkwyobk 223367 (RCA) 

T\VX : 7in-.‘i81 -5760 620220 ( \VTTI ) 

June 13, 1973 

Healy & Baillie 
29 Broadway 

New A’ork, New York 10006 

Attention: Mr. N. .1. Healy, Jr. 

(lentlcmen : 

Re: S/S “Isabena” 

C/P of 6/14/72 

We acknowledge receipt of your letter of June 7. 1973 
in connection with the above captioned vessel. 

In the nearly one year since the vessel sank, we were 
not previously aware of any claim between our principals 
and Owuiers, concerning the loss of the “Isabena” nor 
can we conceive of any liability which may attach to a 
Time Charterer in this matter. 

Very truly yours, 

ADMIRALTY AOKNCIES Ltd., 

As Agents. 

A Maranqos for 
Captain 0. .1. Ross 

O.TR/am 




